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Almaraz-Guzman II WCAB Decision

Providing a WPI that is the Most Accurate Reflection of the Impairment

On September 3, 2009, the WCAB provided Almaraz-Guzman IL. This article will discuss how the
AME/QME/Treating physician might respond when queried about Almaraz-Guzman I1,

Caveat: This article presents a discussion about Almaraz-Guzman II but also provides a collection of
possible responses for the physician to provide the most accurate WPI. These possible methods are not
meant to be used to achieve a desired result but rather the provision of a non-traditional alternative
Almaraz-Guzman 1I WPI which must be based on substantial evidence to support rebutting a
“strict/traditional” AMA Guides WPL

Summary of Almaraz-Guzman II

The physician is charged with providing a whole person impairment (WPI) rating utilizing any chapter,
table, or method in the AMA Guides 5™ Edition that most accurately reflects the injured employee’s
impairment. The opinion must be substantial evidence.

WCAB Conciusioﬁs
« A permanent disability rating established by the Schedule is rebuttable;
« The burden of rebutting a scheduled permanent disability rating rests with the party disputing it;

« One method of rebutting a scheduled permanent disability rating is to successfully challenge one of
the component clements of that rating, such as the injured employee’s WPL under the AMA Guides;

+ When determining an injured employee’s WPI, it is not permissible to go outside the four corners of
the AMA Guides, however,

o A physician may utilize any chapter, table, or method in the AMA Guides that most accurately
reflects the injured employee’s impairment.



WCAB Caveats

« The WCAB has rejected their prior 2/3/09 opinion and standard regarding “inequitable,
disproportionate, and not a fair and accurate measure of the employee’s permanent disability.”

« The WCAB emphasizes that their “decision does not permit a physician to utilize any chapter, table,
or method in the AMA Guides simply to achieve a desired result, e.g., a WPI that would result in a
permanent disability rating based directly or indirectly on any Schedule in effect prior to 2005 J

« The WCAB emphasizes that “A physician’s opinion regarding an injured employee’s WPI under the
Guides mmust constitute substantial evidence; therefore, the opinion must set forth the facts and
reasoning which justify it. Moreover, a physician’s WPI opinion that is not based on the AMA
Guides does not constitute substantial evidence.”

When to Apply Almaraz-Guzman II

The evaluating physician should first provide a WPI using a “strict” or “traditional” approach to AMA
Guides.

There is some question as to whether the evaluating physician should address Almaraz-Guzman I with
the initial visit absent a subsequent letter of rebuttal from either the applicant or defense.

The WCAB in Almaraz-Guzman 11 states that ... permanent disability rating established by the Schedule
is rebuttable” and “... the burden of rebutting a scheduled permanent disability rating rests with the party
disputing that rating” and ... one method of rebutting a scheduled permanent disability rating is to
successfully challenge one of the component elements of that rating, such as the injured employee’s whole
person impairment (WPI) under the AMA Guides...” Also, "Once a treating physician, AME, or QME has
offered an opinion regarding the injured employee’s WFI under the AMA Guides, then the injured
employee or the defendant may seek to challenge that opinion through rebuttal evidence.”

Thus, it is the permanent disability (PD) resulting from the 2005 Permanent Disability Rating Schedule
(PDRS) which is rebuttable by either party.

It is important to remember that the physician only provides the WPIL, which is only one part of the final
permanent disability rating. The WPI is the starting point as the final permanent disability may increase
per Ogilvie II after consideration of the DFEC (Diminished Future Earning Capacity), age and occupation.
It is the WCAB and not any particular physician that is the ultimate trier-of-fact on medical issues.

The argument against addressing Almaraz-Guzman II in the initial report is that since it is unknown what
the permanent disability rating will be when all factors are considered, the physician should await further
query from the parties, and address it either in deposition or a supplemental report, if there are any
concerns that the AMA Guides WPI does not lead to an accurate representation of permanent disability.

While on the surface it seems that the physician should not be addressing Almaraz-Guzman 1 in the initial
report until the concerned parties have had a chance to review that report, and also consider the effects of
the DFEC, age and occupation, the reality is that from a practical standpoint, attorneys may ask for
Almaraz-Guzman 1I to be addressed up front. At a recent DWC Conference, DEU Director Mr. Blair
Megowan suggested submitting the most accurate WPI even on the first determination.



How to Apply Almaraz-Guzman II

Activities of Daily Living (ADL)

The AMA Guides states that “Impairment percentages or ratings developed by medical specialists are
consensus-derived estimates that reflect the severity of the medical condition and the degree to which the
impairment decreases an individual’s ability to perform common activities of daily living (ADL),
excluding work.”

In regards to actually addressing Almaraz-Guzman 11, it is critical to analyze the injured workers activities
of daily living (ADLs). If a “strict” or “traditional” AMA Guides WPI does not take into account the
absence or presence of ADL deficits, then this may be a justification for applying Almaraz-Guzman II.
Remember, it can go both ways; an impairment rating can be raised or lowered via Almaraz-Guzman IL.

The issue surrounding ADLs is problematic as activities of daily living are subjective in nature and are not
something the physician actually measures. The astute physician will compare what the patient reports in
regards to ADL deficits/losses from what is expected from the objective findings and pathology.

To put it another way, while the physician should respect the patient’s report regarding functional
limitations in ADLs, the physician must determine if this report is consistent with the objective medical

findings.
Objective Medical Findings

There are situations where the “strict” AMA Guides WPI does not provide the most accurate impairment
when considering the pathology and the objective medical findings. In other words, if the strict WPI does
not adequately address legitimate objective medical factors/pathology, then this may constitute substantial
evidence to justify an alternate Almaraz-Guzman II WPL

What Does Most Accurate Impairment Rating Mean?

The term “accurate” is not given in any context by the WCAB. While we can assume that the term
“accurate impairment rating” refers to a relationship between the industrial injury and the permanent
effects an objective medical condition has on the injured employee’s ability to perform ADLs, the
question becomes which ADLs we are talking about.

Some attorneys will argue that if a “traditional” rating does not reflect the injured worker’s actual work
impairment the physician should explain why. The physician must then prepare an alternative assessment
of impairment by analogy, using the AMA Guides that would accurately reflect the actual work
impairment, explaining why.

The defense may argue that the AMA Guides clearly does not account for work and that the impairment
rating should be based on the activities of daily living as listed in the AMA Guides 5™ Edition as follows:

Table 1 — AMA Guides ADLS
Self-care & personal hygiene: Urinating, defosating, brushing teeth, combing hair, bathing, dressing oneself, eating
Communication: Writing, typing, seeing, hearing, speaking
Physical activity: Standing, sitting, reclining, walking, climbing stairs
Sensory function: Hearing, seeing, tactile feeling, tasting, smelling
Non-specialized hand activities: Grasping, lifting, tactile discrimination
Travel: Riding, driving, flying
Sexual function: Orgasm, ejaculation, lubrication, erection
Sleep: Restfui, noctumal sleep patrern




The applicant may argue that since the goal is to provide an accurate permanent disability award, the
impairment rating should bear some resemblance and have some relationship with the effects of that
impairment rating on the injured worker’s ADLs with respect to functioning/activities at work (e.g. work
ADLs).

Below I have listed work activity ADLs. In this context, there must also be consideration for pacing
(speed of activity), repetition (repetitive activities), time (prolonged activity), and positioning (static or
awkward posturing) factors:

Table 2 — Work ADLs

Overhead wark Balancing

Work at or above shoulder Working at heights

level Clitmbing ladders

Work below shoulder level Climbing stairs

Torquing Walling on uneven terrain

Lifting Standing / Walking

Carrying Crouching

Reaching Sitting

Pushing Twisting

Pulling Bending

Grasping / Gripping Squatting

Feeling / Fingering Kneeling

Pinching Stooping

Handling / Holding Working around moving machinery

Fine manipulation Driving

Keyboarding Spine flexing, extending, bending, and rotating
AG-II Summary

Almaraz-Guzman 1II is up for review and remains controversial but absent being overturned by a higher
court, A-G II is the law currently. The defense and applicant community difter on how to interpret it. It is the
responsibility of the evaluating physician to provide a thoughtful and balanced opinion that provides a WPI
which is accepted as substantial evidence and which most accurately reflects the injured worker’s impairment

(WPD).

I have found it useful to provide an Almaraz-Guzman II WPI using several different methodologies. If they
are fairly congruent, this may provide some basis for supporting the opinion as substantial evidence.

Remember, it is the WCAB and not any particular physician that is the ultimate trier-of-fact on medical
issues.

Functional Capacity Evaluations

Regarding Functional Capacity Evaluations (FCEs), Functional Capacity Assessments (FCAs), and work
capacity Assessments (WCAs); they can be extremely valuable in determining an individual’s loss of work
and self care (ADLs) capacity and retained abilities; particularly when that individual gives a full effort
during testing. This testing can be particularly useful in assisting injured workers on assessing work ability
while defining areas of inability that can be treated through rehabilitation.

FCEs/FCAs/WCAs can still be useful but provide a different level of information with individuals who do
not provide a full effort secondary to a conscious lack of effort or from a legitimate fear of reinjury,
psychiatric comorbidity and chronic pain behavior other than to document inconsistency or lack of a full
effort.



A high quality FCE can be educational to the injured worker in pointing out lack of full effort despite ability
and thus can be used as a teaching and rehabilitation tool.

Injured Workers with a Chronic Pain Syndrome

At least in my practice, I see quite a number of very decent patients who have developed a chronic pain
syndrome and frankly do not provide a “full effort” during examination or functional testing. Subjective
complaints may be high while objective correlates may be low or at least not match the degree of complaints.

A chronic pain syndrome with symptom magnification is not the same thing as malingering. A chronic pain
syndrome is a legitimate treatable condition that deserves medical attention.

It is much harder with these individuals to identify the true ADL deficits and to assess both the disability and
impairment. There may be legitimate psychiatric comorbidity that reasonably should be evaluated by a

forensic AME/QME psychiatrist or psychologist.

Many evaluating physicians try to describe the true “physical” disability while noting that the patient has a
chronic pain syndrome and stating that “non-physical” factors (psychiatric comorbidity) in concert with the
“physical” factors may impede or prevent return to the open labor market and limit future earning capacity.

Using the AMA Guides is extremely difficult in these situations as the injured worker may not provide a
consistent effort due to pain. The problem is that the injured worker may still have a significant disability and
yet have certain findings that are discounted due to repeated testing not falling within certain ranges.
‘Almaraz-Guzman 11 can be useful to provide the most accurate impairment rating in these situations.



Approaches to Almaraz-Guzman II — Describing the Most Accurate Impairment Rating

Describing loss of ADLs including loss of Work Capacity

Describing activity of daily living deficits can be described based on percentage of functional loss. The
physician can describe a percentage loss of ADL and work capacity (which overlap and are subsumed within
ADLs). For instance, the patient has lost 25% of preinjury capacity for lifting, carrying, pushing, pulling,
grasping, gripping or manipulation.

Calculating Impairment Based on ADL Deficits

Within the four corers of the AMA Guides are two Tables (16-13 and 17-3) that provide conversion of
impairment of the extremities to a WPL Although controversial, one approach would be to calculate the
impairment rating based on loss of ADLs and some would assert loss of work capacity. The physician
evaluator should not provide or accept this approach to impairment rating carte blanche — it still has to be
reasonable and justified clinically. It needs to provide the most accurate impairment rating per Almaraz-
Guzman IL

If the physician chooses to provide this approach, my suggestion is that it should not be used in isolation as
the only approach but rather be used to compare with other approaches / analogies. For example if using
three methods to analogize under Almaraz-Guzman II (Table 13-22 for an upper extremity impairment; Grip
strength; and WPI based on a percentage of ADL deficits) all provide similar values, this will boister the
opinion that the opinion rises to the level of substantial evidence. If the three WPIs are widely disparate, then
the physician must choose the method that provides the most accurate WPL

Upper Extremities

Under the AMA Guides, the upper extremity impairment can be up to 60% WPI per limb. If the individual
had lost 25% of preinjury capacity in one upper extremity for lifting, carrying, pushing, pulling, grasping,
gripping or manipulation, the physician evaluator could note that taking into account the true impact on
ADLs and the ability to function at work, the impairment assessment would flow from the use of Table 16-3
(see below) where each upper extremity rates at 15% WPI (i.e., 25% of 60%). Per the Combined Values
Chart, 15% WPI for the RUE combines with 15% WPI for the LUE for a 28% WPL
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Lower Extremities
Under the AMA Guides, the lower extremity impairment can be up to 40% WP1 per limb.

If the individual had lost 25% of preinjury capacity in one lower extremity for work activities, the physician
evaluator could note that taking into account the true impact on ADLs and the ability to function at work, the
most accurate assessment would flow from the use of Table 17-3 (see below) where each lower extremity
rates at 10% WPI (i.e., 25% of 40%). Per the Combined Values Chart, 10% WPI for the RLE combines with

10% WPI for the LLE as a 19% WPL
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The Concept of Rating by Analogy

An analogy is a similarity between two things. The AMA Guides telis us that when there is no clear
impairment rating, consider other impairments that create a similar effect on ADLs. There is support for this
approach in the AMA Guides and now with Almaraz-Guzman IL

In situations where impairment ratings are not provided, the Guides suggests that physicians use clinical
judgment, comparing measurable impairment resulting from the unlisted condition to measurable impairment
resulting from similar conditions with similar impairment of function in performing activities of daily living
(AMA Guides, Chapter 1, page 11).

Almaraz-Guzman II instructs physicians to provide the most accurate impairment rating using the four
corners of the AMA Guides but the opinion must reach the level of substantial evidence.



The evaluating physician cannot just accept the injured worker’s statements about ADL deficits and pain at
face value. Subjective complaints (what the patient reports) are not the same thing as subjective factors (what
the physician believes the patient can do based on objective correlates). Remember, the AMA Guides are
very clear that if the patient does not give a full and complete effort, the impairment is not valid.

Specific Approaches to Rating by Analogy

Within the four corners of the AMA Guides, the physician can analogize using other Chapters, Tables, or
Methods.

If you go to Table 13-22, Criteria for Rating Impairment Related to Chronic Pain in One Upper Extremity
which is functionally based and if you look at each Class from I — 4, the physician could place the injured
worker in the appropriate Class 1 — 4:
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Table 1322 Griterin for Rating Impairmerit Relited to Chrenic Paia in One Upper Extremity
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Likewise, when both upper extremities are affected, the physician could use Table 13-17, Criteria for Rating

Impairment in Two Upper Extremities which is functionally based and if you look at each Class from 1 — 4,
the physician could place the injured worker in the appropriate Class 1 —4:

Table 13-17° Criteria for Ratmg Impa irments of Two ﬂppér Extremiities

Class 4
80%+ Impairment of the
\Whole Person

Class 3
40%-79% tmpairment of the
Whole Person

Class 2
20%-39% Impairment of the
Whole Person

Class 1
1%-19% Impairment of the
-Whole Person

Individuat cannot use upper
extrarnities

{ndividsaj can use both upper
extremifies but has difficulty
with self-care activities

individual can use botly upper
extrerrities for self-care, can
grasp and hoid objects with difi-
culty, but has no digital dexterity

Individual can use both upper
extremities for self-care, grasp-
ing, and holding, but has diffi~
culty with digital dexteray

For the lower extremities, an alternative method by analogy is to use a functional approach as would be the
case by using Table 13-15 Criteria for Rating Impairments Due to Station and Gait Disorders. This does not
work in every situation but many lower extremity problems affect gait and station.

Table 13-15 Q_i'ifei'ié. for' Rating Timpairments Due to Station and Gait Disorders

Class 1.7

1%-8% Imp@h"inent of the
-Whole Person

Class 2
10%-19% Impairment of the
Wheole Person

Class 3
20%-39% Impairment of the
Whole Person

Class 4
40%-60% Impairment of the
Whole Person

gradas, stairs, deep chafrs, and
{ong distances

Rises to standing position; walks,
but has difficulty with elevations,

Rises to standing position; walks
sarne distance with difficulty and
without assistance, but is limited
10 feval surfaces

Rises and maintains standing
position with diificulty; cannot
walk without assistance

Cannot stand without help,
mechanical support, andfor an
assistive device




Upper Extremities (other approaches)

For the individual who has a shoulder, elbow or wrist disability (with or without surgery), the injured worker
may have a good outcome from treatment or surgery and even return to work, but the individual may still
have symptoms along with both work and ADL limitations. Consider other conditions that may present with
a similar impairment. For instance, for the shoulder, by analogy, consider using Table 16-27 for a distal
clavicle excision (even if there wasn’t one) which provides a 10% upper extremity impairment and a 6%
WPI. This would be combined with any range of motion loss or other findings.

If there is loss of range of motion, using a “strict” or “traditional” approach, the physician could not also use
a strength loss, but the evaluator might choose to do so if it was medically reasonable and doing so would
make the impairment more accurate.

If the injured worker has had a poor (less than good) outcome from treatment or surgery, and the impairment
does not seem accurate, there are several possible approaches. The physician could consider several methods
including the percent loss of ADL/work capacity, use of one of the two Tables noted above (Table 13-17 or
Table 13-22), or use of another AMA Guides Table that provides an impairment that is in keeping with the
disability resulting from an ADL deficit.

There are a number of areas that the AMA Guides does not recommend using grip loss. If the grip loss is
legitimate and reproducible, the physician could consider using it.

Lower Extremities (other approaches)

Another way to approach spine and lower extremity disability if the injured worker is sedentary with the use
of an assistive device is by analogy using Table 17-7, Lower Limb Impairment due to Gait Derangement.

———

Table 17-5, Lower Limb Tnipaisment Due to

* Gajit Derangement
: Whale Ferson
-Saverity. -| Individual's Signs impairment
IMiifd a. Antalgic fimp with shortenad stance| 7%

phase and documented moderate
0 advanced arthitic changes of
hip, knee, or ankle

b. Positive Trendelenburg sign and 0%
maderate 1o advanced
osteoarthiitis of hip

¢. Same as category a of b above, 15%
but individual requires part-time
use of cane or crutch for distance
watking but not usually at home
or in the workplace

o

. Requires routine use of short leg 15%
brace (ankle-foot orthosis [AFOD

Moderate | &, Requires routine use of cane, 20%
crutch, of iong feg brace (knee-
ankie-foot orthosis [KAFOJ)
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cruich and a short leg brace (AFO}

-

Requires routine use of two canes | 40%
ar two crutches

L]

severe h. Requires rautine use of two canes | 50%
or two crutches and a short leg
brace (AFO)

. Retpiires routine use of two canes | 60%
ot two crutches and 2 long leg
brace (KAFQ)

1. Requires routine use of two cames | 70%
or two criitches and two lower
exirermnity braces {gither AFOs or
KAFQs)

Wheslchalr dependent 80%

ol




For plantar fasciitis, the AMA Guides provides a 0% impairment rating. It seems that using Table 13-15 or
Table 17-5 would be a reasonable approach when this problem legitimately affects ADLs and work ability

and causes disability.

For a hip or knee problem, there is Table 17-33, 17-34, & 17-35 which include total joint replacement that
could be considered even when there has not been a joint replacement surgery.

Table 17-33 Impairment Estimates for Certain Lower Extremity Impairments (excerpts)
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For Chapter 17, The Lower Extremities, Table 17-2 (see below) Guide to the Appropriate Combination of
Evaluation Methods, the AMA Guides tells us which Evaluation Methods can and cannot be combined. If
this results in an impairment that is not the most accurate, then the physician could consider combining all
the Evaluation Methods that would provide a more accurate impairment result.

Table 173 Gaide fo the Approprate Combunation of Evaluation Metfiods

. Oper boxes inpicdte ispalrrery miings daid fom 1hese matleds Lan b terbinetd

complex
4imd Dlagnosts- Reglcna Paln
| 1ength aatt segule Husde RO Arthntis Eased ¥t Pudphieal Syndrome

Digtepangy | Drazngzment | Aucphy rEngth Ankyloss L] Amputation, | mates{DEES | Sinlon ey | CPS) Vasager
Lim® Lzngih
Dismragancy X %
gent| X % % % % % ¥ % % X ¥
e X b X X % X % %
Rusele .
Srength ¥ X % x x X &
R bioss % H % % X &
o % % % ¥
ainpztion x x X %
Dlagnasls-
Baed Esti- X X X Ed
enates {DBEY
shin Loss ¥
#aripheral
Neve nuy ¥ ¥ i X
cmpl'e::t|
o % X g @ % X
icapst

X = Do nod wse (hes2 markods jegether for evalagting a single topsimmest.
="es ypaxiSs instnactions for CRFY oftha Tewir extremity,

Spine

Many physicians calculate impairment using both the ROM and the DRE Methods and then make a
clinical judgment as to which provides the more accurate impairment rating.

The DRE is the Method of choice per the AMA Guides 5" Bdition, but the problem with the DRE Method
(Table 15-3 Criteria for Rating Impairment Due to Lumbar Spine Injury - see below) has always been that
if you don’t have surgery and if you don’t have a fusion/loss of motion segment integrity or a fracture, you
canmot get up to the higher levels despite having a significant disability. Some evaluating physicians feel
that you can now do so by analogy and per the instructions in Almaraz-Guzman IL

For instance, the evaluating physician could move the impaijrment rating to a DRE IV or V if there 1s
radiculopathy even without alteration of motion segment integrity when there is significant lower
extremity impairment is present as indicated by atrophy or loss of reflex(es), pain, and/or sensory changes
within an anatomic distribution (dermatomal), or electromyographic findings. The physician would have
to support that this results in the most accurate WPL

Assuming ADLs arc negatively affected, and the physician chooses a DRE V, that would provide a 28%.
These individuals may well deserve an additional 3% for chronic pain from Chapter 18, Pain. This would
bring the total to 31% WPI Taking this further, the physician could then combine by using Table 15-6
Rating Corticospinal Tract Impairment. The corticospinal tract is part of the spinal cord but, by analogy,
the physician evaluator may feel that it is reasonable to use this for nerve root involvement. As you can
see below in Table 15-6, this can legitimately provide significant additional impairment.

As an example, a highly respected AME pointed out to me that for a lumbosacral radiculopathy that the

1



physician could consider providing a Gait Disorder rating (see Table 15-16¢ below), in addition to the
DRE rating. His rationale was that the DRE Il is a generic rating, but specific cases of radiculopathy
vary, some have a normal gait, others ( as with a total foot drop) have a very impaired gait, and some are

in between.

Table 153 C‘ntcna forR

|.DRE Buntbar Catagory |
0% Impalrment of
the Whole Person

DRE Lumbar Category I
5%. 8% Impairment of
the Whale Person

ORE Lumbar Category 5l
10%-13% tmpalrment of
tha Whole Persci

DRE Lumbar Category IV
20%-23% Impairment of
the Whole Person

DRE Lumbar Calegory V
25%-28% Impairment of
the Whole Parson

N sigaificant clinical find-
Ings, no ohserved muscle
quarding or §pasm, no

Impatrment, no docu-
mented alteration 1n stuc-
tural Integrity, and nd
other indication of imnpair-
ment related 1o njury or
1#mess; no fractures

documentable neurclogic

Clinicat history and axarmi-
nation fisdings arme fom-
patie with a specific
injury; findings may
include significant muscle
guarding of spasm
ohserved at the tme of
the examination, asym-
metic loss of range of
otion, or nionverlfiable
radicular complainis,
defined as complainis of
rachiculsr pain without
oljective findings: no
aleration of the structural
intageity and no sigaificant
radiculopathy

or

indivdual had a dinically
sigrificant radicuiopathy
and has an imaging study
that demonstrates a herai-
ated disk at the level and
an the side that would be
expected based on the
previous radicuiopathy,
but no lenger has the
ragticulopathy following
conservative troatment

aor

fractures: (1) fass than
25% compression of one
yarwebral body: (2) poste-
eior elernent fractura with-
out dislacation (not
Gevelopmental spondyloly-
sis) that has healed with-
out afteration of motlon
segment Integrity, {2} 2
SDINKILS DF transverse
process fracture with dis-
placemant without a ver-
tepral body fracture,
which dogs not disrupt the

spinal canal

significant signs of radicu-
lopathy, such as der-
natomal pain andfor in &
gertratomal distribution,
sansory loss, ioss of rele-
yant refiextas), loss of
muscle strangth of meas-
urad unitateral atrophy
above or below the knes
compared t© measyea-
roants o the contralaterat
side at the same location;
Impairment nay ke veri-
fiad hy electrodiagnostic
findings

OF

history of a hermiatad disk
at he fevel and an the
side that would be
axpected feom objective
clinical findlngs, associated
with radiculopathy, or Indi-
viduals who had surgery
for radiculopathy but are
now asympiomatic

ar

fractures: (1) 25% to 50%
compression of one verte-
tral bady, (2} posterior
slement fracture with dis-
placement disrupting the
spinsl canal in both cases,
the fracture has healed
without alteration of struc-
tural integrity

Loss of motion segment
integrity defined fromt fiex-
ton and exiension radio-
graphs as at least 4.5 rom
of rranslation of ona verte-
bra on anothar or angular
mation grester than 15%
at 15-2, L2-3, and L3-4,
greater than 20 at L4-5,
and greater than 257 at
L5-5% {Figuie 15-3)% may
hava complete or near
camplete foss of motion of
a motion segrent due 1o
developmiental fusion, or
successful of unsuccessiul
atternpt at surgice!
arthrodesis

or

fractures: {1} greater than
£0% carmpressicn of one
vertebral body without
residual neurclogic com-
promise

eels the criteria of DRE
lumposacral categaries H
and ¥ thatis, both
raciculopathy and ajter-
stion of mation segment
integrity are present; sig-
aificant lower axtremity
snpairment is present as
indicated by atrophby or
joss of reflexfesy, pain,
and/or sapsory changes
within an anatorric distr
hution (darmatornal), or
slectromyographic find-
ngs s stated in lum-
nosacral category i and
afteration of spie motion
sagmant mtagrity as
daflned in jurnbosacral
category v

oF

fractures: (1) greater than
50% comprassing ol one

vertebrat body with unilat-
eral naurologic compromise
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.a. Impnirment of One Upper Exirewmity Due to Carticosphsal Tract Impairment

" Class 1. Clags 2 Class 3 Class #
Deminant Mendominant | Domil Jeininant | Domi i Dominant Nondominant
Extremity Exteamity Extremity Extromity Extremity Extremity Extiomity Extremity
15-9% 1%-4% 10%-24% 5%-14% 25%-39% 15%-29% 40%-60% 30%-15%
Impatrment Tmpainmant impairment impalrment Impaiement Impatrment Impairment Intpairment
of the Whole of the Whele of the Whaoke of the Whole of the whole | of the Whole of the Whole | of tha Whaole
Patson Parson Person Parsan Person Person Patson Parson

Indiiduat can use the involvad
axirermity for self-cars, daily
actisntizs, and holding, but has
dlfficulty vath digital dexterity

Indildual can use the involved
extrarmty for seff-rare, can grasp
and hold objects with difficulty,
but has no gigital dextedty

Ingilviduzt can Liss the invalved
axtremity but has difficuity with
self-care arhvities

Indrigual cannot use the
irreaived extremity for seif-care
or dally actiuties

b, Ctiterin for Rating npaitments of Two Tipper Extresuitics

Class 1
1%.19% Impafrment of the
Whote Persan

Class 2
20%-39% Impairment of the
Whole Parson

tlass 3
40%-79% impairment of the
Whole Petson

{lass 4
80%+ Impairmerst of the
Wiwle Parson

ingividual can use both upper
axtremitles for self-care, grasp-
Ing, and holding, 2ut has Giffl-
culty with digitat dextarity

individusl can use bath upper
extramities for seif-carg, can
geasp and hoid chjects with iffl-
calty, but has no digital dexterity

ndividual €an use both upper
axrt 3 But has difleulty
with seif-care acivities

Indlvidual cannot Use ooner
extrareitias

¢. Critesia for Rating Tinpaisments Due to Station and Gait Discrders

Class 1
1%5-9% Impairment of the
Whole Person

Class 2
10%-19% Impalrment of the
whole Petson

Class 3
20%-59% Impaimaent of the
Whole Persan

Class 4
40%-60% Impalrment of the
Whole Person

Rises 16 standing position; walks,
but has driflculty with elevations,
grades, stalrs, deap chairs, and
long distances

Rises to standing positon: walks
seme distance vaith difficully and
without assistance, but is imited
10 level surfaces

Rises and malntains danding
position with difficulty; cannot
walk withoul assistance

Canniot tand without help,
mechanical support, andrar an
assisiive devite

d. Criteria for Rating Neurologie Impaitment of the Bladder

Class 1
1%6.9% Impakmaent of the
Whole Patson

Class 2
10%-24% Impairment of the
Whole Parsan

Class ¥
25%-39% Impaimment of the
whole Person

<lass 4
40%.60% Tmpairmant of the
Whole Person

Individual kxas some depree of
soluntary control but Is impalred
Iy urgency or intermitent
incontirence

nviguat has good hiaader
reflex activity, Himited capachy,
andi infermitient empiying with-
out voluntary cerirel

Tndividuat has peor bladier
teflex activity, intermiitent drib-
bling, and no xoluntary control

Individisat has no reflex o volun-
1ary contro! of piadder

&. Criterin for Rating Newralogic Anorsstal Impairment

Class ¥
$9%.19% Hupaliment of the
Whofe Person

Class 2

Whete Person

20%-39% linpaliraent of the

Class 3

#0%-50% Impainnent of the
Whele Person

Individual has refiex regulation but

oniy - noivideal fas reflex regulation but no velun-

indhiciual [ias no reflex requlation or

Ited woluntary cortrol Tary contel valunatary contral

£, Criteria for Rating Neurologic Sexual Linpaiosent

Class 1 Chass 2 Class 3

1%-9% Impairment of the 10%-18% #npairmant of the 20% Empairment of the
whole Person Whale Person Whole Persen

gither sex

Sextal functioning 1s possible, but with difft-
culty of ercaon of ejacuiation &y men of lack | e is no awareness
of awarsness, exciternant, or lubrlcation In

Reftex sexual functioning i possibie, but

No sexual funclionng

g. Criteris for Rating Nevrologic Impairment of Respiration

class
5%.198% Impaitment of the
Whole Person

Class 2
20%-49% Impaisment of the
Whole Person

Class 3
50%-89% Jmpalrinant of the
Wihols Person

Class 4
40%-+ Impairment of the
Whale Parson

Individual can nregihe sponta-
neously but hats dificulfy per-
farming activities of dally livirg
ihat mequine exerkon

indwiduat Is capable of sponta-
neous fespiration but is vaskicled
o Sitng, sianding, o limited
ambulation

waviciiat 1 capable of sponte-
et respiration but to such 3
lirnltad degrea that he or shz s
confired to bag

Ingdlvidusl has no capactty ior
spontanecus resplration

The physician evaluator needs to focus on the impairment rating being the most accurate. Given that the
WCAB has clearly not directed use of the prior system of describing disability, the physician evaluator
should avoid trying to connect the current impairment to prior descriptors in the old system but there is
nothing wrong with using terms such as a loss of 50% of the preinjury lifting capacity or a limitation to
sedentary work. These are universal terms that are accepted medically.

Another approach that I have seen promoted comes from The AMA Guides, Chapter 15, The Spine, page
427, 15.13 Criteria for Converting Whole Person Impairment to Regional Spine Impairment. The whole
spine is divided into regions indicating the maximum whole person impairment represented by a total
impairment of one region of the spine. The values arc as follows: Lumbar 90%, Thoracic 40%, and
Cervical 80%. If the evaluating physician felt that the injured worker had lost 50% of prior spine function
for ADLS and work activities, then that percentage loss would be multiplied by the appropriate number of
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that region of the spine to give an impairment rating. For example, a 50% loss of lumbar spine function
would provide a 45% WPI (50% X 90% = 45%).

There may be another Table in a different Chapter that provides a reasonable and supportable impairment
by analogy. For example, Chapter 6, The Digestive System, Table 6-9 (see below) Criteria for Rating
Permanent Impairment Due to Herniation (hernias), Class 2 mentions “frequent discomfort, precluding
heavy lifting but not hampering some activities of daily living.” There could be a scenario where an
individual without a hernia has similar restriction and this could be used by analogy (sec the Ferras vs.

United Airlines Decision).

Table 6-9 Ctiteria for Raling Permanent Tmpaittuent Due fo Hemiation

Class 1~
0%-9% Impairment of the
1-Whole Person

Class 2
10%-19% tmpairment of the
Whaole Parson

Class 3
20%-30% Impairment of the
Whole Person

Palpable defect in supporting siructures of
abdorninal walt

and

slight protrusion at site of defect with
increased abdorrinal pressure; readily
reducible

or

cccasional mild discomfort at site of dafect
hut not precluding most activities of daily

Paipable defect in supporting structures of
abdomiral wall

and

fraquent or persistent pratrusion at site of
defect with increased abdominal pressure;
rr:anually reducible

or

frequent discomfon, precluding heavy lifting
but not hampering sorre activities of daity

Palpatle defect in supporting structures of
abdominal wall

and

persistent, irreducinla, or irreparable protru-

sion at site of refect
and
lirnitation in activities of daily living

tving fiving

Strength

Because strength measurements are functional tests influenced by subjective factors that are difficult to
conirol and the Guides for the most part is based on anatomic impairment, the Guides does not assign a
large role to such measurements (16.8 Strength Evaluation, page 507) but it does not say no role!

In a rare case, if the examiner believes the individual’s loss of strength represents an impairing factor that
has not been considered adequately by other methods in the Guides, the loss of strength may be rated
separately (16.8a Principles, page 508). The physician determines what constitutes a “rare” case and when
strength should be used!

While decreased strength camnot be rated in the presence of decreased motion, painful conditions,
deformities, or absence of parts (e.g., thumb amputation) that prevent effective application of maximal
force in the region being evaluated (16.8a Principles, page 508), the physician could choose to
alternatively rate by loss of strength if clinically there is application of maximal force.

If an individual has had tendon rupture or has undergone surgical release of the flexor or extensor origins
or medial or lateral epicondylitis, or has had excision of the epicondyle, there may be some permanent
weakness of grip as a result of the tendon rupture or the surgery. In this case, impairment can be given on
the basis of weakness of grip strength (16.8 Strength Evaluation, page 507). Grip strength can be used
when there is a “loss of strength due to a severe muscle tear that healed leaving a palpable muscle defect
(16.8a Principles, page 508). By analogy. the physician could rate based on consistent weakness due to an
injury. It is critical that the physician clearly and unequivocally state that the injured worker is credible
and the testing results are reliable.

Brain Injury

In Chapter 13, The Central and Peripheral Nervous System, for a brain injury, according to the AMA
Guides, when injury or illness affects the CNS, several areas of function may be impaired. There are four
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categorics to be evaluated: (1) state of consciousness and level of awareness, whether permanent or
episodic; (2) mental status evaluation and integrative functioning; (3) use and understanding of language;
and (4) influence of behavior and mood. The motor and sensory systems, gait, and coordination are
evaluated once the four categories of cerebral impairment have been determined.

According to the AMA Guides, the most severe of these four categories should be used to determine a
cercbral impairment rating. With Almaraz-Guzman, there is an argument to be made that if this results in a
impairment that is not the most accurate, then the physician should consider using all of the four
categories that would provide a reasonable impairment result. Tn other words, instead of taking only the
most severe (highest impairment) of the four categories; combine or add them instead.

Remember, the physician evaluator should not provide or accept any impairment rating carte blanche — it
has to be reasonable and justified clinically. It most result in the most accurate impairment rating that
reaches the threshold of substantial evidence.

Headache

A “strict” impairment rating for headache using the AMA Guides 5" Rdition i at best allows for 3% using
Chapter 18, Pain. Headaches can be quite disabling and affect alertness, mood, concentration, being able
to work under bright lights and thus effect one’s ADLs and work ability.

The evaluating physician could consider using Table 13-2 or Table 13-4, or Tables 13-5 and 13-6. The
same caveat holds here too, the physician evaluator should not provide or accept any impairment rating
carte blanche — it has to be reasonable and justified clinically.

Table 13.2 Criteria for Rating Tmpaittent of Consciotisness ad Awareness

Llass 1. :

085-14% Impairment of the
. Whole Ferson

Class 2
15%-39% Impaltment of the
Whale Parsen

Class 3
40%-65% Impairment of the
Whole Person

Class 4
70%-90% Impairment of the
Whole Petson

arief repetitive or persistent
aftaration of state of
consCiousnass

and

minirnal fmitaticn in perform-
ance of AQL

Brief repatitive or persistent
alteration of state of
conatiousness

and

maderate liitation in perform-
ance of ADL

Prolonged alteration of state of
consciausness, which dirrinishes
capabifities in persenal care and
ADL

State of sernicoma with corr-
pleie dependency and subsis-
tence on nursing care and
attificial rradical means of
support

ar

irreversible coma requiring total
medical support

Table 13-4 &iteﬁa For Ratmg I

inpaintent Due to Sleep and Arousal Disorders

Llass 1.- )
1%-9°% Enpalfment of the
|-Whode person

Class 2
10%-29% Impairment of the
\ithote Parsan

Class 3
30%-89% Impalrment of the
Whaole Person

Ciass 4
70%-%0% lpairmnsent of the
Whele Person

Reduced daytirne aleriness; sleap
pattern such that individual can
perform most activities of daily
fiving

Readured daytime aleriness;
interfaras with agility to perforre
soma activities of daily living

Reduced daytime alertness; abil-
ity to parform activities of daily
living significantly limited

Severe reduction of daytime
alertnass; individual unable to
care for self in any situation or
manner

Table 136 Citeiia fm".f{étiﬁg.E.u'ipm;i:lﬁeﬁt Relafed to Mental Status

Lasst '
1%-14% Impairment of the
Whole Person

Class 2
15%-29% knpairment of the
Whole Person

Class 3
30%-49% Impairment of the
Whole Person

Class 4
50%-70% Impairment of the
Whole Person

Paroxysiral disordes with preie-
pairment exists, but is able o
parfarm activities of daily fiving

impairment requires direction of
sorse activities of daily fiving

CDR=0.5

CDR= 1.0

Impairment raquires assistance
and supervision for most aclivi-
ties of daily fiving

CDR=2.0

Unabie to care for self and be
safe in any situation without
supervision

CRR=3.0
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Table 13.5 Clinical Dewertia Rating (CDR)

Impairment Level and CDR Score

None
[

Questionable
0.5

Wild
1.0

Memory {M)

No mervory loss ar gight incon-
sistant forgetfuiness

Cansistent slight forgetfslness;
partlai recollection of events;
“benign” forgetfunass

Moderate memary loss; more
rrarked for recent events; defect
interferes with everyday activities

Orientation {2}

Fully oriented

Fully oriented except for slight
difficuity with time refaticnships

Medarate difficulty with time
relationships; ariented for place
3t examination; reay have geo-
graphic disarientation elsewhers

Judgment and Problem
Solving (JPS)

Snlves everyday prohlers and
handles business and financial
affairs well, judgment goad in
relaticn to past performance

Slight frpairment in solving prob-

lerrs, similarities, and differences

Mederate difficulty in handiing
probiems, similarities, and diffar-
erices; sodial judgment usually
rraintained

Community Affairs {CA}

Independent function at usual
laval in job, shopping, volunteet
and social groups

Slight impairment in these
activities

Unable to function indapendantly
at these activities although may
still be engaged in sorme; appears
normal 1o casuat inspaction

Home and Hobbles (HH}

Life at horme, hobbies, and inget
fectual interests well maintained

Life at home, hobbies, and intel-
lectual interests siightly impaired

Mild but definite impairment of
fundiion at home; reere difficult
chores abandoned; reore compli-

cated hobbies and interasts ban-

doned

Petsonal Care (PO}

Eully capable of self-care

fully capable of seif-care

Needs prompting

A highly respected AME neurologist told me that he had also been using Table 13-11. The rationale is that

the trigeminal nerve is the anatomic pathway for the headache pain.

| £lass 17 i Class 2 Class 3
0%-14% Imgalrment of the 15%-24% Impairmeant of the 25%-35% Impairmeant of the
-Whole Pgrson Whole Person Whole Person

Miid uncontrolled facial neuralgic pain that
raay interfere with activities of daiiy living

Moderately severe, uncontrolled facial neu- Severe, uncontrolled, unilateral or bilzterat
ralyie pain that interferes with activities of facial neuralgic pain thet prevents perform-
daily tiving ance of activities of daily fiving

Myofascial Pain Syndrome & Fibromyalgia

The AMA Guides considers these conditions as without objective correlates and provides a 0%
impairment rating. These conditions can result in fatigue and decreased alertness and can have an effect on
ADLS and work capacity. When clinically appropriate, consider the use of Table 13-4 Criteria for Rating
Impairment to Sleep and Arousal Disorders.

Table 13-4 “Critetia for Ratintg Inypiiirnent Due to Sleep and Arousal Disorders o

1.Class 1. . . Class 2 Class 3 Class 4
1%-9% Impairment of the 10%-29% Impairment of the 30%-69% impairment of the 70%-90% Impairment of the
-Whole Parson \Whale Person Whole Person Whale Person

Retuced daylime aleriness; sleep
pattern such that individual can
perform mast activities of daily

Reduced daytirte alertnass;
intarferes with ability to perforn
soere activitios of datly Hving

Rerfucerl daytime alertness; abil-
ity to perfaren activities of daily
living significantly limited

Severa reduction of daytime
alertnass; individual unable to
care for self in any situation or

living raanner

Combining and Adding

The AMA Guides does not allow combining certain impairments, i.e., you cannot use strength when there
is a range of motion (ROM) loss or a compression neuropathy. There is an argument to be made that
Almaraz-Guzman II gives the physician latitude to consider combining different impairments (i.e., a loss
of strength even with a loss of ROM or with a compression neuropathy) that provide a fair, equitable and
commensurate impairment to the disability even when the standard, traditional or literal approach to the
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AMA Guides says you cannot combine the impairment values.

In general, the AMA concept and use of combining lowers the impairment rating (15% + 15% = 28%)
prevents getting over a 100% impairment and even makes it hard to get to 100%. There is probably an
argument (which has already been made by applicant attorneys) that combining may unfairly lower the
impairment such that it is not accurate. The evaluating physician can consider the argument that various
impairments should not be combined but rather added.

When this situation is the case, it will be necessary to justify such opinions by showing that adding rather
than combining results in the most accurate WPI.

Summary

Physician evaluators find themselves in a precarious position with the controversial Almaraz-Guzman II
Decision.

After providing an impairment rating using a “strict” or “traditional” approach to the AMA Guides, it is
reasonable for the physician to provide a careful and thoughtful opinion about whether the impairment is
the most accurate. The next step according to Almaraz-Guzman II is for the physician to provide a whole
person impairment (WPI) rating utilizing any chapter, table, or method in the AMA Guides 5" Edition that
most accurately reflects the injured worker’s impairment. The opinion must be substantial evidence.

Sincerely,

Steven D. Feinberg, M.D.

Adjunct Clinical Professor, Stanford Universily School of "Medicine
Board Certified, Physical Medicine and Rehabilitation

Board Certified, Electrodiagnostic Medicine

Board Certified, Pain Medicine
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